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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



MARTIN CODY, eta! 
Plaintiffs. 



ROBERT M. GATES, 
Secretary of Defense, et al, 



Civil Case No. 05cvl041 (RJL) 



DECLARATION OF TIMOTHY C. COX 

I, Timothy C. Cox declare under penalty of perjury, pursuant to 28 U.S.C § 1746, that the 
following statements are true and correct to trie best of my knowledge. 

1 . I am the Chief Operating Officer of the Armed Forces Retirement Home (the Home). 
As the Chief Operating Officer, I am responsible for the overall operation and administration of 
the AFRH and I serve under the direction of the Secretary of Defense. I have served as the Chief 
Operating Officer of the Home since September 3, 2002. The statements in this declaration are 
based on my personal knowledge and information I have received in my official capacity. 

2. This declaration supplements my earlier declaration in this case (Attachment 1), 
which I provided on August 1 8, 2005. This declaration clarifies and explains actions that I have 
taken as the Chief Operating Officer of the Home since my previous declaration. 

3. In January 2006, the statute governing the health care services of the residents of the 

Home was amended. The amendment to the statute provided: 

(c) Availability of Physicians and Dentists.-(1) In providing for the health care 
needs of residents at a facility of the Retirement Home under subsection (b), the 
Retirement Home shall have a physician and a dentist~(A) available at the facility 
during the daily business hours of the facility; and (B) available on an on-call 
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basis at other times. 
After hours, and on weekends and holidays, the Home has a physician on call who, along with 
the duty nuise, handles medical or dental issues that occur during non duty hours. Because the 
Home only provides "nonacute medical and dental care," if a medical or dental incident occurs 
after hours or on weekends, such a situation is managed by the nurse on duty and the physician 
on call. If there is a medical or dental emergency, the duty nurse or the on call physician will 
refer the resident to a hospital or emergency room. If there is a non-emergent incident, such as 
pain or swelling, the nurse on duty and the on call physician provide appropriate treatment in 
responding to the resident, whether the pain is medical or dental in nature. The resident can then 
be seen in the medical or dental clinic the next day as a walk in. Since the on call physician, 
along with the duty nurse, provides the exact same function as an on-call dentist, the Home does 
not currently keep a dentist on call after hours in addition to the on call physician. In my 
reasoned opinion, having an on call dentist along with an on call physician would provide 
redundant medical coverage. Moreover, the Home currently has four physicians on staff and 
only one dentist on staff I believe that hiring additional dentists to staff redundant on call 
coverage would be contrary to the Statute's mandate to provide health care in a "cost-effective 
manner." 

4. The Statute also requires the Home to provide "daily scheduled transportation to 
nearby medical facilities used by residents of the [Home]." The Statute further allows that the 
Home "may provide, based on a determination of medical need, unscheduled transportation for a 
resident of the [Home] to any medical facility ... for the provision of necessary and urgent 
medical care for the resident." The Home currently provides daily off-campus transportation to 
Walter Reed Army Medical Center (WRAMC) and the Veterans Administration Medical Center 
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(VAMC) on an hourly basis during each business day. After hours, and on weekends and 
holidays, the Home has a contract van service that provides transportation for residents to 
WRAMC and the VAMC on an on call basis. Because WRAMC and the VAMC are generally 
not open for appointments or other business on the weekends, having scheduled service during 
these time periods would serve little purpose and would not be "cost-effective" health care. 
However, because the pharmacy at WRAMC is open on Saturdays from 8:00 a.m. to 4:00 p.m 
transportation is provided through the contract van service so that on a Saturday residents can go 
pick up a prescription or a refill. The WRAMC pharmacy is closed on Sunday. 

5. Additionally, the January 2008 amendment to the statute (24 U.S.C, § 413a) 
established the requirement for a Senior Medical Advisor for the Home. Part of the duties of the 
Senior Medical Advisor is to ensure compliance by the Home with applicable accreditation 
standards. To this end, I have coordinated with CARF-CCAC (Commission on Accreditation of 
Rehabilitation Facilities - Continuing Care Accreditation Commission) to conduct a survey of 
our Independent Living services. This is the nation's only accrediting body for Independent 
Living and Continuing Care Retirement Communities (CCRCs) and other types of continuums of 
care that we refer to as aging services networks. Currently, there is no commissioning body in 
place to review the services provided to our Independent Living residents. JCAHO (Joint 
Commission on the Accreditation of Healthcare Organizations) only provides accreditation to 
our Long Term Care and Ambulatory Care s 
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TIMOTHY C. COX 
Chief Operating Officer 
Armed Forces Retirement Home 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



M&RTmCODY,etal 

Plaintiff; 



DONALD RUMSFELD, 
Secretary of Defense, et al, 



Chtt Cue No. OSevMMl (BJL) 



DECLARATION OF Tg dj jT gY C COX 

I, Tfrncteyt Cox declare imder penalty of peg^ § 1746, that lite 

foDowing statements are true and correct to the best of day knowledge. 

1. lem&eOtiefOpei^gOfBraoflfreAni^ 

the Chief Operating Officer, I ara responsible far the o reran operation and a dm i n istration of fbe 
AFRH and 1 serve imdtrthedirectioji of theSeoetary of Defense. I Unserved as the Chief 
Opwafing Officer of the AFRH since September 3, MOB. 

2. I have 20 years experience operating kmg-'enn retirement fadtitieSw I spent 11 yeare 
working with 2 non-profit agencies, First, I wozked fiw Holy Family Manor, a long-term care 
oigmnian^opeia^byfeDiDcewofAUeiitown. J helped them grow ftom I nursing home to 
14 different facilities that included: HUD housing fo the elderly, assisted living homes, adult ' 
day care facilities and a certified MedicareA'Iedkaid'ioinecaie agency. Ithen joined 
Philadelphia Pjesbytery Homes, Ino. a continuing c* e xetnement cMrnrnmily based in 
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Philadelphia, PA, where I was promoted to Vice Fresidi fflt of Administration and General 
Counsel Prior to my 3 years m tins omcentposr^^ 

Sunrise Senior Living. As a Senior Vice president, T so pervised 40 homes in 4 stales, with over 
$200 million In revenue. I assist die company in its expansive growth from 23 honwa to over 
200 hnm^f a I saved oo three state committee^ to draft assisted living legislation and reg ulation s; 
and advocated far the elderfyiesideniginy teams and I served. I am me fh^ administrators! the 
AFRH to have experience la the private sector operating letiremast fecilitiesi 

3. The AFRH consists of the AniM^FoccesI^etiiejneatHonie-WashmgCan.localBd 
in Washington, D.C. T and the Anned Faeces Rehietnei) t Home - Gulfpart, in Gulfpart, 
Mississippi. Both hemes are continuing care retasmor t communities, which provide residences 
and dialed services for cert^ retired 

4. The AFE^ receives its revenoesftomseveai sources. These somces include; 
money coHeeted from monthly active duty payroll deductions from enlisted soldiers (currently 
fifty cents per month), resident fees, fines and fraiemxes ftom. the Anned Forces, gifts, 
bequeaths, and interest earned on the bahmceofthe APRHTtustPand, The revenues produced 
by the AFRH go directly into the Trust Fund. Bach year Congress authorizes money to be 
expended from the Trust Fund to pay the operating eat senses oftheAFRH. Each year the Home 
presents its budget proposal, through the Secretary of Defense, to Congress detailing the amount 
ofmoncy required to operate me ARFR Afbvaperh>dc^djscussioiis,and1ypicaUysome 
changes, Congress provides the AFRH with an apjoroj Nation from the Trust Fund. TEnsmoney 
is pnn>ided to me AFRH each year as a lumpsum For example, if we aje 
able to spend less money on health care in a given yaig„ then we would be auth ori zed to use 
those savings in other areas of financial need. 
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5. UponasimriagmyroleastheChtefOrjerafr^ 

vrifo a Trust Fund balai^ which had been m^ The Trust Fund 

balance had declined from $156 million in 1995 to $94 ; Trillion dollars in 2003. This decline 
iesulte£fom operating costs outoacing revenues. Mbir ittniey was co min g cm cf the Trust 
ptmrt eqch year than we were able to replenish with lewnnncg. Thus, the major goal of Ihc 
AFRfct, as I took die job, was to become financially sdJ -sustaining while marnraining or 
improving the high quality care we provide Tfcsidenis, My main focus was to increase the value 
of die Trust Rind through inoeased revenges end deenfasad costs fox the long-tram survivability 
oftheAFRH. 

6. The AFRH continues to prcwid^ 

Medical and dental services and benefits have not been elinrinaKdorredoced. However, 
fallowing the guidance provided in Tide 24, Section 413, the Agency has, in certain instances, 
chosen a more cost effective service delivery model to provide residents quality medical and 
dental care. These include the following changes of w hjch Plaintiffs complain: 

a. Dental: Residents m Independent Irving receive eheck^^ 
appointment Dental care is provided on a routine has is far Assisted and Long Term Cars 
residents. Emergency walfejn ethris is handled every morning on a daily basis To 
accommodate the resident's needs, the dental clinic was recently relocated and is now collocated 
with independent living residents to provide enhanccc. and more accessible dental services. This 
new three-chair denial clinic is state-of-the-art and allows dental x-fays to be taken and read on 
site. Residents in Long-Term Cans receive annual de ttal, check-ups, More extensive dental 
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needs are bandied by referrals. This model is consists: twithnulhaT^dprnateC^tiiniing 
Care Redrauent Coanmnnity models and meets the requirements of Tffle 24, Section 413. 
Additionally, we h*"e recently consolidated car Dentistry, Optometry, Community 
Healifa, Arabnlatoty Care and MedicidifecordsfiQni^Qsaadsemces. By consolidating these 
operations we have centralized care and made service* far more convenirait and available for tibe 
residents. We antidpaw savings ofup to $200^)00 pen year as a result of these consolidations. 



b.] 

Doctors on Staff (Washington): CtnentlythsAnned Forces Retirement Hmnehas4 
physicians available to see patients, the same number >t£ physicians that have always been 
available to see patients. All residents are assigned to one of these providers when enteringthe 
home. Appointments are ^im with thefr provider 

system, the Medical Director on Btaffcolkboretes w:tb both mtemalmdoxttmal. providers 
when needed. Residents have access to physicians at ;fce Walter Reed Medical Center, the 
Veterai&Ao'ministratiOTandloe^hospiials. Residenishawn^edomofeboicemchoosing 
physicians in the private aecoir. While five physician assistant positions wqa eliminate d, ™ *»■ 
entrant AFRH healthcare model, residents are Been by a physician vice a physician assis tant 
The former physician assistants were not certified anc did not fully comply with required 
healthcare standards, TMslacfcofce^ificatirawasqiecincallycfed bytheNavyijspector 
General during our previans Secretary of Defense Triamfol Rrvicw, 

c. Treatment Room: Until 2Q0VtlwHmi*'sWasbmgton treatment room was staffed 
by a physician 24 honre a day. Tweiuy-fonrhetireo^era^issn^pjijvided- Currsndy,* 
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physician is assigned to the Community Health Clinic, Monday through Riday, ftom 7:30am 
until 12:00 nocm to see all walfc-inicsiden®. there are scheduled aprjQflffltmenls from ltOOpm to 
4:00pm. After houis a Registered Norse is in the Con^^ 

WmidrnghttoassessandasstoicBidBmsinth* Afler midnight a Registered 

Nurseia available. The Registered Nurse assesses the acsidcnt's medical status, beats the 
resident or calls 91 1. In case of an emergency, i.e., shortness of breath or chest pain, residents 
are encouraged to call 91 land not wait fiw thennrse. A physician is on-call between the hours 
of 4:G0fan until 7:30aiB seven days a week for asn^eiiOT with ifce on duty nurse. Huschange ' 
resulted in a major reduction in costs with minimal impact on residents. A 12 hour, on-call 
physician service was costing the Agency over $300.01 )0 per year. lb. an emergency, a legistered 
muse is capable of providing initial em ta - ata Ky care an dnptifyhigema^eiicy services. A 
physician on site provides (he same care as the nurse, these changes are consistent with our dual 
statutory obligations to provide nigh quality care in a cost effective inaoner. These changes have 
allowed us to make improvements elsewhere includio}^ using physicians for patients' primary 
ease as opposed to physician's assistants, 

d. After Bonn Transportation: ^fectrvaJ%.ll,2Q05,AFRH-Waslmigtmre5id^ts 

have after hours nonemergency transportatioa available to nKm torn 8KX)pm until 8.-00 am. 
He serviceis available from Monday through fiaday weekends and holidays. KAFRH- 
Wasbingtoii residenos need nc«rcmergaicy ttai^^ 

to c^ trie AERHSeoniEy Office. Security notifies tf* supervisor on duty. The supervisor will 
come to the resident's room to evaluate their sltaatioi.ar^detemrae if the resident can be 
uinisportEdvkregdar expectation w^ Residents who are unable to 
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getixanspoitatian back fiom the acute care hospital notiy AFRH security and a "Depandable" 
(company name) contract Tan picks them up. A]^faaiiiS90A-«me[getK7tEanspoxtatioiiiidU 
cover hansportation to the Walter Reed Anny Medical r>mter,theVe4BrtiK AdnuniMra^ai,the 
Washington Hnspiial Center «nd Providence Hospital 'Chisservicc is faztimremergemy needs 
that occur between the houts of SrOOpm and 8;Q0 am. 'There is no cost to the resident for mis 
transportation. The home has never provided cmei^mEy transportation. 

c. Pharmaceuticals: Priorto2003,iteAFRHor«CTteda24howadayplianB^ey. 
Operation of the phannacy was not a cost-effective ma ms of pjjovidmgmd^Bttdent living 
residents with medications. Id die private sector an op -site phar mac y in not available foe 
residents in Independent Living. Independent Living re sidents have a medication room for 
mediations obtained through presoripo^ from Walia Reed. Independent residents can receive 
their medication the same day; however, refills tabs three days, which is consistent with the 
service delivery model used throughout the military, I residents are responsible for ensuring that 
they have a seven-day leserve of medications at all cures. 

Long Term Care r&sidenig receive their medjeati on through a contract phannacy called 
Neighborcjtfa. Medications come in unit-dose pactagngwrdchpjTmdeasafbandacciHate 
administration system. Residents' supplemental insurince is billed ft* the medications "W'hry, 
Medicatiofl costs for those residents who do not have supplemental insurance ate paid by tbe 
Home. 

Effective July 11, 2005, AFRH-Washington res dents have medications available to them 
after hours in the Community Health Office. The r^-arnuimyHeilm Nurse calls thephysidau 
on-caU should residents become ill after hours, on « 
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availaMeduringtheh0urao£4:uX>p^ There is no cost 

to the resident for these msdicatians- 

£ XRays and EKGs: In 2003 Al^HWaiflim^diseanttouedtte 
house x-ray equipment Jft was determined at d^rini»' hat tbceqoipmHBt was wry old, could 
not be repaired, and was unsafe, ft was felt thai IJ^oa'datedeqa^osentpoteiiriallywasfthealfli 
hazard to residents and staff. On-site X ray services were restored in May 2005. Since May 1, 
2005, x-*ay services ace provided by a contract "vendor *ho comes to the resident's bedside or 
roam. The .resident 1 a insurance is billed for the services and those who do not have insu rance are. 
paidforbyAFRH. During the transition period, x-ray services weic available tf Walter Reed 
and tne Veterans Admimstrstioa. BKG services areavailable, upon physician's request, and are 
provided by AFRH. This has always been the. prococa, EKQ services were never eliminated. 
Residents with chest pain are immediately sent to the Emergency Room. 

g. Psychiatric Services; On site psychiatric care has not changed. A psychiatrist from 
Walter Reed Army Medical Cento- comes to the Ham: one day per week far the entins day. This 
has been the schedule for several years. A psychiatriSLis available throughout the week at 
Walter Reed far any mental health needs of thn reside its. If residents need farther psychi^ric 
assistance, they are referred to the VA or Washington Hospital. 

7. Plainriffe allege that reductions in health care services have led to higher death rates 
amongst the Home's residents. However, the increase in death rates is attributable to a change in 
policy allowing terminally ill residents the option nf t amaining in ftr H"ny This change was 
implemented because many lesddems would prefer m spend flieir final days ai home, Jh 
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implementing litis poificy change, we now allow oospia ■>. services to come on the AFRH campus 
fior the benefit of the terminally ill residents. 

8. The changes ionplemenled at AFRH iqganHcg resident health care have been 
implemented fcinnM^ These changes have 

resulted in an anticipated savings of overt lnrflaon. jXFKR. continues to provide residents high 
qoaliiy cape, which in many respects is superior to the iwepawidedbefcne the changes were 
implemented. 



V_/-V*>^>"^gl 



CC/ 



timothy a oox 

Chief Op stating Officer 
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